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BEITOR}] :[IIE HON'RLE NATIONAI, GII.EEN.I'ITIBUNAI,, 
PRINCIPAL BENCI-I A-I' NEW DELHI*

ORIGINAL APPLICATION NO. 436 OF 2023

MATI'ER OF :

OF Association of Fly Ash prod,cts Manufacturers (Al,'ApM)
Applicant

Versus

Ministry of Environment, Forest & climate change & Anr.
... Respondent

REJOINDER AFFIDAVIT TO THE REPLY FILED BY
RESPO]\DENT NO.1_MoEF&CC

I, Rajendra Singh sio Late Ramnarayan Singh, agecl abo,t
58 years R/o 7C 13, Mahaveer Nagar Extension, Kota
(Jlajasthan)-324009, do hereby soremnly affirm and states as

under;

1. -l-hal I arr the lbundcr me,rber o1- the applicanl

association ancl ars sLLcir is well conversanl u,ith 1he lacts

:incl cilcrrmstances of the present casc ancl is comlretent

to srveat' this present afflclavit.

I';\I{A WISIi llIiI,LY

2. l'hat thc cortcnts o1-para I to -i tl, .o1 call rlr any

cor-r-rnrenl ireing rnntter o1'recorcu lbrnral in nattire.

3. -l-hat 
the contents oi'para 6 &.7 of'tiie rcplv as statecl are

totally \\'r.)ng hcnce cleniecl. lt is 
'ehcn'rcntly 

deniecl that

thc 
'ie 

t' cxprcssed by the ash bricl<s products

l-nil1'lLr fircturrcr- in consultative rneetings belilre

publication of Notiflcation containing tl.aft pro'isions

AfiiA KOIA

Regd. trb,-1077

Ariq'FSTE
It!iz1rr )

ISHAA MCrlA;ulMAD
NOTARY K0TA (RAJ.)
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of .A.sh tltilization vide G.S'I{' 285 (E) clated 22^'r

April, 2021 was at all consirlered in the saicl clratl'

In fact, the saicl clraft rvas published vitlc G'S'I{'

285 (ll) clated 22nd April <tf 2021 by the respondent

Ministry by ignoring the view exptessed by the ash

bricks manulacturers in the consultativc mccting hcld

on|7-$2.202lthroughvirtualmode.Infact,lvlrert

the said draft notice was published by the

respondent Ministry, the country was u'itnessing the

highest cleath causalities dlte to the Covid-l9

pandemic.

At the same time there was complete lock-down in

the country and common people were remained insicle

of their home following the measules s*-qgested ciuring

the perioci for the saving the precious life from the

pandemic and those who were trapped in tire pancien-ric

were struggling in hospital for recovery' Due to rvhich

the appellant association coulcl not lile any objections/

reply to the said dratt notification'

It is very important to bring to the notice of this

I,Ion'b1e 
-l'ribunal the rnischief played by the responcienl

i.e. a public authority by that rvhile pr"rblishing the c1raft

Aslr Utilization Notification dated 22"'1 April.202l the

MollF&cc has mentioned an incorrect l}nail-Id on

which the objections/suggestions were cailecl frour

stakel"rolclers/ public at large, tlelole final publication of

the said Notification.

It is lirrther subrnitted that after tlventy days oI the

publication of drait notitication the respondent Ministry

/
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Iinally published a corrigendum dated 12.05.2021by

mentioning correct Email Id lbr receiving tlie
objections.

In such a sensitive matter where the large number of
stake holders were going to be affected, one fails to

understand as to what was such urgency to issue draft

notification in sr"rch a horrifying national disaster of
Covid-l9 pandemic. The reason is obvious that the

Resp No.1 wanted to publish it withollt affording the

proper opportuniLy to the stake holders to file

objections.

In such compelling circumstances the applicant

association had no option but to move to Hon'ble Delhi

High Court by filing a Writ petition seeking directions

against the respondent to here all concerned and

consider as to how the interest of the fly ash products

manufacturing units was getting jeopardized in case the

dralt notification was finalized in its original shape.

As more than 2}-thousand-member industries of the

applicant association who are major stake holders of

ash utilization and working for conservation of fertile

top soil with zero emission and zero discharge, it was

prayed belore the Hon'ble High Court to direct the

respondent No.1 to hear their concern by affording an

opportunity of physical meeting. It is only after the

intervention of Hon'ble High Conlt, the respondent

No.1 organized a meeting under the Chairmanship of

f)ircctor, IISMD of MoEF&CC, Govt. of India and

4.

ATTESTED

\uL
lshiAtt t/tc i-{Atul

)?-) 'l '
NO]ARY }iCIA (RAJ

e minntes of meeting were published

414



4

Despite the assurance given by the MoEF&CC that

the issues raised by the applicant association in the

rneeting, shall be consiclerecl when the finai notification

come, the concern of tlie applicant association was

neither addressed nor included in the final notiiication.

On the contrary, all the promotional rleaslires,

approximately seventeen provisions which were

available for the members of the association were tal<en

away, which were not at all prejudicial to unutilizecl

legacy Ash of 1670.603 Million Matric Tons lying

dumped in the Ash Pond as on 31.12.2021 in addition

to the cunent generation of Ash which are thrown in

operational Ash Pond.

It is, therefore, apparent that the ooncern of the

association was not considered in final publication of

Notification in Gazette of India vide S.0. 5481 Qi)
' dated 31't December, 2021 despite being the major

stake holders of Ash Utilization as a necessity to reahze

tlre objective of Ash Utilization Notilicatiotr of 2ti2l

brought in snpersession of the Ash Utilization

Notification of 1999 and its amendments to protect the

environment. It would not be out of place to mention

here that some pr-ovisions of Ash Utilization

Notification of 2021 are against the spirit of the

preamble of Notification and are obstmcting the way

for hundred percent utilization of ash for disposal in

environmentally sound manner.

4. That the contents of para B to 13 as staled do not call for

any comments so far as they are relatecl to reiteration of

-+
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the provisions of the notification, however rest of the

contents of the paras under reply are wrong hence

cienied, except which are matter of record.

ln paragraph A(2) of the Notification the

prescribed cco-liicndly purposcs of utilization of Ash

in scrial no (i) to (x) are not slipr-rlated in order of

priority/preference for achieving the objective as set out

in the preamble of the notification.

It is respectlirlly submitted that tire third proviso of

sub-paragraph l](1) of the said Notifrcation as it is

referred in paragraph 10 of the counter allidavit is in

conflict with the sub-paragraph A(7) thereby TPPs are

manclated to ellsrre the disposal of ash in

environmentally sonncl manner lbr realizing the purpose

of utilization of ash in accordance with the first

proviso of sub-paragraph B(1), Il(3), 8(6) and B(8)

as well in the light of sub-paragraph A(2) for which

TPPs are held responsible.

At the same time the third proviso of sub-

paragraph B(1) of said Notiflcation contradicts and is

in conl'lict with the sub-paragraph D(1) u,here the

procedure for supply of Ash to nser agencies are laid-

down. In accordance with the sub-paragraph D(1), it

is n-randated upon the TPPs to provide the Ash to the

persons or agencies who are liable to utilize the Ash by

serving the rvritten notice by the 'l'PPs, offering for sale,

or lrarrspott or ho1lr.

-l-llrs, it is clear {'rtrm the mandate as stipulalecl in

T ffi LJ

27"tt .

i
J
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the s^rt!r-puragralrli I)(l) lhat thcrc is no other rnt'ans in
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engaged in the area o1'activities of thc lirst proviso

sub-paragraph R(1), I](3), Ii(6) and I3(8) as rvell

thc light ol sub-paragraph A(2)'

l'hc thircl proviso of sub-paragraph R(l) of s

Notilicntion as it is re.ferrecl in the paragraph 10 of tlie

countet afficlavit of the ILespondent no'01 empowers

the TPPs to exercise the discretionary power and in this

light Nlinistry of Powcr issttecl the Advisory datcd

22.02.2022 to plovicle the ash to user agencies adopting

the procedute for clisposal of ash through auction'

which is in contravention of thc mandatory

provision of the sub-paragraph D(1) with the sole

objective to monetize the sale of Ash'

Tlre Advisory of MoP issued on 22'02'2022 has

nothing to clo with the disposal of Ash in

environmentally souncl manner in terms of the mandate

that is statutorily binding upon the :t'I'}Ps. 'I'he disposal

ofAshthrorrglrauctionwithtlresoleobjectiveto

monetize the sale of Ash is also against the mandatory

provisions lbr purposeful utilization of ash in

accordance rvith the first proviso of sub-paragraph

B(1), B(3), I}(6) and B(8) as well in the ligtrt of sub-

paragraph A(2) for which 'tPPs arc helrl

responsible.

TheclisposalofAshthroughauctionr'viththesole

obiectivetomonetizetlresaleofAshisalsoagainsttlre

o

ISHAO fu

* AREI

Regd. t

I
nkl

I S1{4. G ltrt fJ IjAIVI MAD
r,.ifr T&tY i,lfi TA (RAJ.)
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6

coptracliction ol- the su}-paragraph D(1) accordingly

the Ash shall be pt'tx'ictecl to tl-re tlser agencies who are
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spirit o1'the preamble of notilication. The preamble of
Not i I-rcal ion has b eert rep rodnceci herein aft er:

"lnd wltereas, to intplenrcnt the cforesoid

notiJicutiort (Ash Lltilizcttion Notificatiort o/' 1999)

more eff'ectively based on the polluter puys principle

(Pl'l) thereby ensuring 100 percent utilizotion of Jt1,

osh by tlte cosl or lignite based thernrul power plonts

und .fitr tlre sustuinubilit_y ol .fly ush munugement

s-ystcrrr, thc Centrul Governrnent reyieweel the existirtg

noti/ication; utd wlrereus environmentul

contpensotion neecls to he introiuced on the ltolluter
puJ)s principle;"

"Artd wherels, tlrere is a need to cqnserve top soil

b1t promoting manufacture and mandcttirtg use of ash

based products and building moterirtls in constructiort

sectlt'; "

"lncl whereos, there is a neetl to conserve top soil

oncl rttrtrrr"ol resources by promotirtg utilization of ash

in rofitl lying, rood curcl .flyoyer embankments,

sltorelines protectiort nteosures, low lying ttreus of
ctltltroved pro.jects, hnckfilling of ntines, us an

ulternative fbr lilling of eurthen materisls;"

"And wltereas, it ,s necessfiry to pt,otect the

environntant ond p!g!!111 tlte dumping und clisposul of'

fltt trsh discltargecl from coul or lignite bosed thermsl

power ltlants on lund."

In this regard. it is necessary to nrention that tlre

preanrirle of notilication states that this notificatiorr lras

lrloilght -,r'ith tht- olr.icctive to implernent irfilresnirl

h -1077

ISHA ii lvl0i-fl\ibtMAD
f'i0T;r*riY KOTA.

F
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Noti tion (the Astr Utilization of 1999) based on

polluter pays principle(PPP) morc elfectivcl.l' thereby

ensnring i 00 percent Lrtilization of 1ly ash lbr

sustainability of fly ash managelnent systenr.

Ancl in this ctxnection, it sLrbmitted that thc lirs

Ash Utitization Notitication of 1999 was issr-red by *

Central Government in the Ministry o1- Euvironment

and Forest in year 1999 in the light of the order

passcd on 28rh July, f 999 by thc flon'trle High Court

of Delhi in the matter of C.W. No. 2145 of 1999. 'I'lie

said order is reproduced hereinafter;

"Ilespontlents ,s directed to see thcrt tlte .finul

notiJiccrtion is pultlished within a period oJ'two weeks

from toduy.

Suclt tlirections ore being given because it Is

necessary to pt'otect the environnrent conserve tlte top

soil antl prevent rhe dump.ing antl disposal of fly ash

produced by coul and lignite based tltermal plants on

lanil and lanc$ills. This wtll also make use o{'tlte.fly

ilsh."

llowevet, the disposal of ash through auction by the

TPI'}s to streamline the procedure for disposal of the ash

to monetize the sale has neither been obligated upon the

TPPs as tlandate to utilize asli lor eco-liiendly

purposes in accordance with serial table of sub-

paragraph A(2) nor it is c1efinecl as tnanclate lor tlie

purpose ol utilization of Ash under the first proviso ol'

sub-paragraph B(l), B(3),Ii(6) and li(tt) ttot' it IS

flf

tsttA{
A
Hn

a

AEqESTE
\,{= zl-tt

iS Hl\G iMCIr'"iAIt.,JnfiAD

hJ KOTA (RAJ.

tipr-rlated as manclate in the sub-paragraplr D(1) lbr
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)

stalurtorily obeying the procedure lor supply of Ash to

the persons or agencies who are liable to utilize Ash in

prescribed area of activities for ensuring the disposal in

envi ronmentally sor-rnd ntanner.

The sale of ash thlough auction is open fbr all to
participate in addition to the persons and agencies u.ho

are liable to utilize the ash as per the mandate of

Notification. Auctioneer has to furnish only the oath of
aff idavit notarized by the notary of pr,rblic stating that

Ash shall be utilized for the intenclecl purpose only. Ancl

taking su.ch affidavit fiom zructioneer lpps get

themselves absolved of their statutory responsibility to

ensure the utilizatioh of ash for intended prlrpose as

stated above for disposal in environrnentally sound

i1lf#HA

rr4 KofA
Jd.r\h,.r07i

'1F

Tnllnllcr

E T
t 2) -n

lst{AA r,40t"lAM ;,#

The unintended auctioneer in tire shape of traders

and transporters, middle man and intermediaries hold

the entire quantity of ash allotted through the auction by

bidding at maxirnum price for the purpose of trading

and resale to actual rrsers for tireir commercial benefit

and creale an artificial crisis of Ash.

In this way the utilization of Ash gets discouraged.

Now al1er passage of two years since publication of the

Ash Utilization Notification of 2021 that the level of

Ash Utilization has deteriorated further and has fallen

the level as it rvas before the publication of Notification

due to eonllicting and nneomprehensive provisiclrs of

Itllt Nutificatirih sldting one thing in one provision

I.JfiTI\FIY KC'IA.

iltc satne tinre statinq uriotirer thing in anolhe,r
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plovision in contracliction and give the sperce oI' eacl'r

stakeholder to interpret in accordance with their

corn lirrt.

It is underlined l-rere that once there is manilate 10r

the proceclure as laid-down in the sub*paragraph D(l)

lor ensuring the supply of Ash to the pcrsons and

agencies lvho are liable to utilize Ash, then there is no

necessity to give the discretionary power to'I'PPs under

the stipulation of the third proviso of sub-paragraptt

B(1) tbr disposal of Ash through other mcans'

In this regarcl, it is sribmitted that the progresslve

figures of utilization of ashcited by TPPs could not be

justilied in the absence of third-party statutory audit

which is to be conilucted by the statutory body and its

submission of report in the light of the statutory

provision stipr.rlated in the sub-paragraph I.l'(5)

Practically it is founcl that there is huge gap between

auctionecl quantity of Ash and lifted quantity of Ash or"rt

oftheveryauction.Inmanycases,thebiddersleftthe

lifling of Ash afler taking the partial qr,rantity of Ash otrt

of the allotted quantity of Ash from the auctiou'

Thereafter, the 1'PPs prefer to throwing unsold as

well as unlilted quantity of Ash in Ash Pond/dyke in

the shape of water slurry in moist fonn rather providing

it to Ash Bricks Manufacturers for the sustainability of

flyashmanagementsystenrandforgainflllutilization

in environmentallY sound manner'

Therefore, the sale of Ash through auction and in

this way oompelling the fly ash bricks manltlactut'ers to

AB\

BsU\

t

\,1
ls[-iliLj ivt0ii
NOTAii-v. KOTA

H C-T'nFq.-r t
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{\i\.,*MAD

\

5
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joiir thc same platlorm o1' hsh auction wiflr big
corporale entilies like cernent companies, giant

construction sector, big traders and transporters and

other big entities is leading to unfair and unequitable

treatment for promoting 1he competition.

And snch nnfair and unequitable lreatment u,ill
lurther leacl to nnreasonable and co*irnercially

inconsistent piocurerlent of Ash as raw material for t1y

ash bricl<s manut-acturing. This cornnrerciaily

inconsistent procurement on unreasonable price rnay

badly endanger the commercial sr_rrvival of fly ash

bricks manufacturing activities in the situation when the

price cap is irnposed on the Llsage of Ash Bricks by the

mandatory provision that is stipulatecl in the sub_

paragraph B(8) of Ash Utilization Notification of
2(l2l and its amendrnent dated 30n'f)ecember, 2022.

ultimately. it will derail the activities and 1he whole

process oriented towards the realization of the objective

of Notification as it is envisaged in the prea,rble of the

Notificatio,. Therefore, it is subnrilted that the entire

working should be exer cised and dealt with the

environmental prospective that necessitates the framing

of environmental guiclelines lor ensuring the disposal of
ash in an eco-fi-iendly manner.

fhis task could be accomplishecl with clevising ancl

enfbrcing the promotional policy for the survival of
approximfitely 20000.00nos. (twenty thousand lrr
nunlllors) Mlcrb and Srnall fl,v ash bricks

I
t"

?*

{
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emission and zero discharge antl lbr couservation of

tcrtilc topsoil all across the c-.otLntry u,ith the lian]ing ()1-

appropriate envirotttnental guiclel ines'

Irlthisregarditisnecessalytor-rnderlinetlre

obsetvation ancl direction oI this IIon'blc Cotrrt

passedinorderrvlrileacljudicatingthcmattcr().4.

|64of20l80n18.0l.2022thatisreprocltrced
her ein after:

"Reqr,tisiteairpollutioncontroldevices(lt()D)ure

not being irtstolletl, CAQMS ure not being irustulled ot

proper locations curtl corutected to CI'CB server' huge

ctccurnulutecl (1610.602 Million 'fonn as 0n 31-12-

2021\ fly ush is not being utilizetl nor scientiJically

storecl, the ponds/tlykes are not properly ruaintuinecl

resr.tltirrg in pollutittg water sources' oir snd lund'

upurt .fi.orrt rtdverse healtlt e./Jbcts trntl tlermoge to tlte

Jlorn tutd Jhuna."

"I-urther, as respotxsible corporute organiztttiorrs'

the PPs neetl trt clischarge corporcrte social

responsibitity to honour tlignity of hunton lif'e and the

environntent."

"Another obstacle pointed out is odvisory issued by

the Ministry 0f Poh,ey tlutecl 22.09.2021 that instead o"f'

being gitten Jree , Jly ush should be sold x'hich is not

t,icfile crs there is no buyers Derpetuating sto to the

detriment oJ',environment anel public health erntl cost.

Not only such eulvisory is unmindfitl o.f ilisastrorts

consequetrces, it is also against the recent stuttttorlt

notification of MoEF.TCC tlated 31'12'2021' lYe./inds

Y

i"titt-;fiqH
;\T,KO (l.

L?{'l ,

h*t
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it to he ^ro ctncl clirect thst lteing detrimentul to
environment, the sante will not be enJbrcecl.,'

"lrlyisor! issuecl bJ, the Ministry of power dutecl

22.09.2()2t n,iil not be enJbrcecr being the ag,irrst the

spirit t$' noti.ficuti,n doted 3 I.r 2"202r ancl,bstructirtg
much needad speedy utilizcttion/disposal of tegncy fly
fisht' 167 il 'l'onnes on31- -2021

It is f*rther sr-rbmitted that the utilization of Ash is
gettir-rg discouraged and mandate under sub_paragraph

B(B) with the stipulation of ,,pricc cap or tag,, statecl in
last sentence is obstructing the utilization of Ash.

it is q,iet disheartening to acknowledge that there is
price cap imposed through the aforesaid mandatory

provision a,d parallelly the Ministry of power has

issnecl Advisory clated 22-02-2022 exercising the

discretionary power conferred upon the Tpps in trre

Iight o1 thc third proviso of sub-paragraph B(1) of
the Ash utilizati,n Notilic:rtion of 2021 thatobligates

tire 'l-Pi's that the Ash shall be offerecl to the prospective

rtsor agencies as stipulated in flre MoEI-&CC
Notilication dated 3l.lz.za21 on competing clernand

basis, i.e. user agency who oll'ers the highest price
and meets the transportation cost will be of recl the

Ash on priority rvitho,t any concern lor the scientillo

clisposal of Ash in environmentally, sonncl manner lbr
the prescribe pr-rrposes of r,rtilization.

\Yliereas, it- is ihrportant to nientinn here that the

ft{oillr&CC F[otiflrufi*tr rlutctl 3i.12.2021 has not

S fih
2J -l\.

,,'{LjIA

la.i07V

T-H

,SHAO ;',;{ii'ir'',Vi

,i

)
NCITARY KOTA {nAJ.

tit;rirrl itu"1,.t1,hsre in Notilit,ation that the Ash
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shall be ofl'ered to the prospective user agencies on

compcting dcmand basis, i.c., uscr agcncy r'r'ho ofl'crs

the highcst price anrl mccts thc transporlatiolt cosl

will be oll'ered the Ash on priority.

On the other hand, the procedure {br supply ol'Ash

as mandated in the sub-paragraph D(1) that is

statutorily binding upon the TPPs lor supply of Ash to

usel' agencies also stipulates that the 't'l'}Ps shall

provide Ash by serving the written notice ollering lor

sale or transport or both, and that gives the option IPPs

to plovide Ash both on chargeable and non-chargeable

with the stipulation in written notice.

Whereas, it is underlined here that the manclate of

the sub-paragraph D(1) is ignored and macle

redundant by the 'fPPs before the Advisory of

Ministry of Power dated 22-02-2022. Therelbre, lhe

discrimination on the basis of price capltag between lhe

TPPs and actual users will lead to obstacles on the r,vay

of hr-rndred percent utilization of Ash.

That the contents of Para 14 to 16 as stated are wrong

hence clenied, except which ale matter of record. It is

respectfirlly submitted that the parameters of

Notificalion dated 3l't Decemher,202l has not been

modified taking into account the provisions speci{iecl in

the [Iazardous and Other Wastes (Managemcnt ancl

Transboundary Mor.ement) Rules o[ 2016, to the

extent to which the applicability of the Rriles is

attracted to the Utilization, transportation, and disposal

t
I
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ol IIy ash. l'i'iereflore" the clirection of I-Ion,ble Supreme

Coui't ol'Iiidia is ncrt complied by the MoEF'&CC.

It is further submitted that Ash is classified as

Ilazardous and other waste in Scl-red,le vI taggecl with

Basel I\{o. A2060 and 82050 of the Ilazardous and

Otlirrf ltastcs (lVIanagcment and'l'ransboundary

Mrivtilliult) l{mles af 2016.

6. 'l hat tho e o'terits of Para 11 to 19 as stated are wrong

hence de,ied, except which are matter of record. It is
respect{irlly subrnitted that the tirne relexation proviciecl

to fPPs under the suh-paragraph A(4) and A(5) for
utilizatio, of Ash has weaken the Ash Utili zarion

activities as the relaxation in extencling the time for

*tilization of Ash has become norms since the first

pr"rblication of fly the ash utilization Notification of
1999 ancl finally the amenclmenls tlrereof in the year

2016 has fixed the flnal deadline for utilizatio, of Ash

on the 31'1 l)ecember, Z0l7. Again, the Notification

of 2A21 has further extencled the timeline tbr
utilization of Ash that is meaningless, \vhen there is

pott:rrti*l arca of activitics is availablc tbr atrsorption

in bricks manufacturing sector tbr ensuring fire
utilization of Ash. In this regard it is necessary to

nnderline the observation of this l{on,blc Court in the

nrattcr ol' O.A. 177 ol'2014 passed in para no.3l of
the orrler dated 20.11.2018 that is reproduced

here iriafie r;

o'Jl'Jti*.te ttort,.rlti{iz{ttit}it a{' lfrAal, flv ash, especlally

trfiet' .lLt2.2{}{7, the rfute fixul iu tirr h,otiJitmiutt rt.{'ffi

NOTAHY KOTA
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the lllo]ilt&CC dated 25.01.2016, ittttites pe ttul

conse qucnces under the provisittrrs oJ tha

Iinvironmcnt l>rrttcctiotr Act,I986, liabilitl- in this

regard is not only ol' the persolts resllonsible litr

non-utilization but also I'or generators of thc lly aslt'

.l'he gerncrator cannot avoid rcsponsibility for cluc

disposal ol any residue pollutnnts on llccoulrt of its

nctivity. l'he principle of 'exttutled producer's

fiabilit--v' is n,ell recognir,ed us purt o.f' 'Sustuinultle

l)et,elopment'. Applyirtg the 'I're cnutiotrurl'

Principlc', the pemissiotr to duntp fl)' us'lt irr the

ninetl 't,oitls hers to be subject to ull precaufionury

fiteusures nccessur)1 Jbr entironmettt protection. ,4reu

of of flv ash hos been extencled trt 300lints.

wltich call fbr ntore sent contlilions to avoid

clctmag e to tlte environment."

Further it is necessary to underline the observation

of this I'Ion'ble Court in the matter of O.A. 1016 of

2019 made in para no.09 of the order clatcd

23.03.2020 that is reproduced hereinalier;

"We nrcry now cortsicler unother uspect oJ' the

rrrstter i.e., intlsuct of the brick kilns on the top sail. ,tls

notecl irt orcler eluted 05.03.2020, CPCB has

undertulren to look into this aspect ontl has not ltet

cotnpleted its stud1,. As per svsilable stutlv, tltere is

huge en vironmentil cost in using ton soil fbr maliirt (,

briclt maliingt' Ref'erence moy ttlso be mode trt tt stttdl'

otx "The Impact of Briclt l{iln olteratiort to the

rlegrorlcrtion of topsoil quulity of lgricultrtrul l-trnd2'

i. Aa
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Tlrere is .fit,ther issue of wrutilized Jly ash aclversely

ajfbcttttE 'tlte environmertt whiclt ntuy reqttire burring
rrrl clo.r hri& kilns. Tltis is proptosed irt a ctraJf

itdtiJicatiin oJ' the MoEI.&CC 25.02.2019 y,ithin

300kms oJ'coal or lignite bused thermur power plctnts.

No doubt the said notiJication is only o draft br,tt the

sanrc is evidence of' such step being necessary for
s usta i na b le developnt e nt ".

Wilh respecr to thc Draft Ash Utilization
Notification of 2019, it is subrrittecl that it is rescincled

by the Gazette Notilication G.S.lL. 340 (E) dated 240,

Muy, 2021 just thirry-two days after the publication of
Dralt Ash Utilization Notificariorr of 2021.

Tt is further submitted that the provision of ,,price

cap/tag" added with the mandatory provision of
,tilization of fly ash bricks in construction activities

within the specified distance frorn the coal and lignite

based .fPPs wiil jeoparclize the scope of- utilization of
ash. Because, the discretionag/ power has been vested

wilh the TPPs for charging the Ash cost in case the

TPPs are able to dispose of the Ash through other

means in addition to the prescribed area of utilization

Ibr ensuring the disposal in environmentally sound

rrlanner. Additionally, at the same time Tpps arg

manclatecl to follow the procedure of supply of Ash in
accordance ivjth the obligatory provision of the sub_

fdrdgraflh txl) o{lcr-irrg tbr sale or lransport or both.

Iioivei er, tlrc rnnncl.lle urrrler. lht, srrb-paragrnph D(l)
hErs *ut heeti praeticecl arlLl lnarle inert belbre theAT ST

2_) ll.
lS t"'!A tl t',t{i i-i;\lVI
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execution and operation o1' Advisory of Ministry o1'

I, owcr cl atecl 22-02 -2022.'f herc lore, the discrin-rinati on

based on the price cap/tag among the stakeholclers is not

justifiecl and is practically making interruption in the

motion of utilization of Ash'

On the other hand, the mandate stipulated in sub-

paragraph B(8) is meaningless because of being not

obligatecl the construction approving authority eitl"rer

undertaking cclnstmction or giving the administrative

approvai or approving the design or timding the

construclion activities for making the plovisiorrs for

usage of Asl-r Bricks and prescribe the use of fly ash

bricks in building by-laws, in their respective tender

document, schedule of specifications aud constrttction

application including appropriate standards and codes

of practice and make provision for use of fly ash bricks

in schedule of approvecl materials and rates (Soll)' or in

estimate of wolk or in Bill of Quantities (BoQ)'

In Addition to the above, the mandate stiptilarted in

the sub-paragraph B(8) is meaningless because o1'

being not obligated persons or entities engaged in the

in<lividualhouseholdandself-constructionactivitiesin

unorganized sector which also includes the construction

<ione by masons, civil contractors' small builders'

inclivicluals to use Ash bricks for the masonry work in

construction activities' It is mentioned here that

construction carried out by such unor ganized sector is

estiirraterl at around 87n/o of rnaking main mode of

constnrction where the only conventional brick

t
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masonry units are used, thor"rgh which have the potential

capacity of absor-ption of Ash and where the Ash

utilization Notilication of z0zl has not mandatecl the

use of llv risl-r bricl<s thereby the vast utilization of fly
ash c;titrkl be ensrired in such nntapped area of activities.

7. 'l'hrit tho s1;n16nts of Para 20 lo 23 as staled are \vrotlg

hence cleiliecl, except which are n-iatter of record. It is
most submitted that tl-rere is no concellt of operatior-ral

pond Ash in this Ash Utilization Notilication of Z0Zl.

I'he Pond Ash is classifiecl as Legacy Ash u,here the

accr-rmuiated unutilized Ash is dr_rmped ancl stored

before tlie publication of this notification that tr-re cr.rtoff

date is 3l-12-2021. It is stipulated in the preamble of
Ash Utiiizatiou Notil'rcation ol20Zl as follows;

"Ancl wltereas, in the suid noti/ication the phruse

'ctsh' has been ttsed wltic:h inclrtdes both fl1t ctsh ts
well us ltotlom oslt generoted from the coul or lignite

ltused thermul pon,er plants;"

At the same time, it rs stipulated in flre sub-

paragraph A(1) of the Ash Utilization Notitication of

2021 that "Ilyer)t coal or lignite bused thermal pottter

plont (itrcluding captive or co-generutirtg stcrtiorts rtr

both) sltull be primarily responsible to ensru,e 100

percent utiliZotion gf' os'h (fll, n,sh, untl botto,r, ,,rlr)

gerreruted by it irt an eco-Jriendfit ry11y11er os given in

sub-parugraplr (2). 'l'herefore, the provision nrade in

I !ri u11lr-tlI t-ir(l-rifrir ,11(r; ol' ,\slr I iiltization

Nntilitittiott {}t- 2il11 ihil dfirenclerl througtr tlie

rrltrenttrttettts Ntltllicrrticrt 0t X\,l22 conrrailicts rhe

rMMrs
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provision stipulatecl in the sub-paragraph A(7) lirr

ensuring the clisposal of Ash in envirotinrentally sonnd

manner because there is llo cxisting pt'ovisiotl tbr

rnanclating the manner to be follorved by the 'lPPs ftr

the ciisposal of Ash ti-om the operational ash poncl. It ir

uncierlinecl here that thror"rgl'r thc provision of tltc sub-

paragraph 4.(6) the concept of operational ash pond is

evolved to save l'PPs from the responsibility for

ensnring the disposal of Ash in saf-e, scientific and

environmentally sound manner in addition to the legacy

ash that is stored in ash pond before the publication of

tlre Aslr Utilization Notification datcd 31'12'2021'

And, therefore, there is no tirneline fixed for the

utilization of Ash that is duffrped in operational ash

.pond of which the ooncept is evolved in the provisirln

of srib-paragraph 4(6) of Ash utilization Notification

of202l.

8. That the contents of Para 24 to 2J as stated are wrong

hence clenied, except which are matter of record' it is

sublritted that the progressive utilization of Ash colld

not be justified without authenticating the veracity from

statutory audit condlcted $y the authorized ar"rditors of

CPCB ancl their submission of reports in the light of the

provision of the sub-paragraph E,(5) oi'Ash lltilization

Notification o1'2021
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In yier'v of the thcts and circumstances stated herein above the

present original applicalion tiled by the applicant association may

kinclly be allou,ecl. lt is prayed accordingly.

D
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( *,#)
VEITI}-ICATION

I, the deponent above named do heleby verify that the contents of
this all'iclavil are true and corect to the best of rny knowleclge

derived 1i'om the records and nothing relevant has been concealed

tLrerefio,r. Verifiecl at Kottr, Rajasthan on tl-ris day of
November. 2023.

DII
(R1p^a, r\$)

6&'
mffiw*Ew

q\irL4
ftil

qh\ g1" qq{toil\q
+=.\+N{so+,
r"plz Frsrz- *Nr-
b*u s*).&\t' 

W L-l * 2_s s \^tI uS

ATT

ISHAC] I\4CHA
zf jt
i\,tnflAD

NOTARY KOTA (nAJ

ia

432



11/27/23, 7:40 PM Gmail - OA No. 436 of 2023 Association of Fly Ash Products Manufacturers Vs. Ministry of Environment, Forest & Climate Change

https://mail.google.com/mail/u/0/?ik=dd557499b4&view=pt&search=all&permthid=thread-a:r6292441343363847807&simpl=msg-a:r33067300916934… 1/1

VK Shukla <vkslawoffices@gmail.com>

OA No. 436 of 2023 Association of Fly Ash Products Manufacturers Vs. Ministry of
Environment, Forest & Climate Change
1 message

VK Shukla <vkslawoffices@gmail.com> Mon, Nov 27, 2023 at 7:39 PM
To: secy-moef@nic.in, secy-power@nic.in

Sir(s)
PFA copy of rejoinder to the reply/ counter affidavit filed by respondent No.1&2 in the above said matter.
Regards

V.K. SHUKLA
Advocate, Supreme Court of India
Madhav & Associates, B-69, LGF | Lajpat Nagar-1 | 
New Delhi-110024 | Telefax: 011-45558066 
E-mail: vkslawoffices@gmail.com | Mob.: +91 8800131234

CONFIDENTIALITY NOTE

 

The contents of this message may be legally privileged and confidential, for the use of the intended recipient(s)
only. It should not be read, copied and used by anyone other than the intended recipient. If you have received this
message in error, please immediately notify us at the above co-ordinates, preserve its confidentiality and delete it
from your system. Thank you.
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